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Before the  
FEDERAL COMMUNICATIONS COMMISSION  

Washington, D.C. 20554  
       

 
In re 
 
MARITIME 
COMMUNICATIONS/LAND MOBILE, 
LLC 
 
Participant in Auction No. 61 and Licensee 
of Various Authorizations in the Wireless 
Radio Services 
 
Applicant for Modification of Various 
Authorizations in the Wireless Radio 
Services 
 
Applicant with ENCANA OIL AND GAS 
(USA), INC.; DUQUESNE LIGHT 
COPANY; DCP MIDSTREAM, LP; 
JACKSON COUNTY RURAL 
MEMBERSHIP ELECTRIC 
COOPERATIVE; PUGET SOUND 
ENERGY, INC.; ENBRIDGE ENERGY 
COMPANY, INC.; INTERSTATE 
POWER AND LIGHT COMPANY; 
WISCONSIN POWER AND LIGHT 
COMPANY; DIXIE ELECTRIC 
MEMBERSHIP CORPORATION, INC.; 
ATLAS PIPELINE – MID CONTINENT, 
LLC; DENTON COUNTY ELECTRIC 
COOPERATIVE, INC., DBA COSERV 
ELECTRIC; AND SOUTHERN 
CALIFORNIA REGIONAL RAIL 
AUTHORITY 
 
For Commission Consent to the Assignment 
of Various Authorizations in the Wireless 
Radio Services 
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Environmental, LLC, Intelligent Transportation and Monitoring Wireless, LLC and 

Verde Systems, LLC (collectively “SkyTel-O”)

 OBJECTIONS TO MARITIME’S FIRST DRAFT GLOSSARY 

1 by undersigned counsel, hereby file their 

objections to Maritime Communications/Land Mobile, LLC’s (“Maritime”) First Draft Glossary2 

filed in response to Judge Sippel’s August 7, 2012 Order.3

As a general matter, SkyTel-O objects to any party’s attempt to interpose into this 

proceeding, any term that is not in the Commission’s rules

   

4 and Orders pertaining to Automated 

Maritime Telecommunications Systems (“AMTS”).  First, there is no need for that interposition 

since the rules and Orders provide clarity for purposes of Issue (g) in this proceeding.  Second, 

any such terms under such undertaking, if adopted by the Judge, might well constitute an 

impermissible ultra vires rulemaking.5

                                            
1 Undersigned counsel only represents Environmental, LLC, Intelligent Transportation and 
Monitoring Wireless, LLC and Verde Systems, LLC (commonly referred to as the “SkyTel-O 
entities”). This filing is not made on behalf of Mr. Warren Havens or any entity other than the 
SkyTel-O entities.  

  Therefore, SkyTel-O requests that only those definitions 

consistent with the express language of the Commission’s Rules and Orders be accepted and 

used herein.  This would enable the matter at hand to be decided promptly.  However, if 

Maritime’s approach (defining new terms not in the rules) is followed, SkyTel-O submits the 

2 On August 16, 2012, Maritime filed its draft glossary of terms relating to Issue (g) in the above-
captioned proceeding, entitled "Draft Glossary Per Order, FCC 12M-39" and Erratum thereto 
(“Draft Glossary”).  
3 See FCC 12M-39.  On August 28, 2012, SkyTel-O lodged procedural objections to the filing of 
Maritime’s First Draft Glossary.  Judge Sippel rejected these objections on September 25, 2012 
based on the fact that SkyTel-O lacked standing to raise objections on behalf of Warren Havens 
or his other entities (“SkyTel-H”) not represented by the undersigned. See FCC 12M-44.  
SkyTel-O did not intend to raise issues on behalf of Mr. Havens or SkyTel-H, but rather object to 
Maritime’s refusal to follow the previous order simply because all parties have an interest in 
compliance with the Commission’s procedural orders.  Maritime did not follow such order to 
work directly with Mr. Havens, but rather, decided to engage in self-help—something found 
inappropriate in the most recent order. 
4 See Exhibit 1.  
5 See, e.g., New York University, 10 FCC 2d 53, 55 (Rev. Bd. 1967), review denied FCC 68-609, 
released June 12, 1968.  Only the Commission has rulemaking authority. 
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disputed terms should be referred to the Wireless Bureau for guidance.  Neither the Enforcement 

Bureau nor the Office of Administrative Law Judges has authority to create new rule definitions 

for this case.  

I. BACKGROUND 

The Commission, in its Hearing Designation Order (“HDO”) established Issue (g) 

providing that the proceeding was “to determine whether Maritime constructed or operated any 

of its stations at variance with sections 1.955(a) and 80.49 of the Commission’s rules.” See 

Maritime Communications/Land Mobile, LLC, Order to Show Cause, Hearing Designation 

Order, and Notice of Opportunity for Hearing (FCC 11-64), 26 FCC Rcd. 6520, 6547 ¶ 62(g) 

(2011). The establishment of Issue (g), in and of itself, presupposes that an adjudication is 

possible under the Commission’s current rules governing AMTS. 

It is well known that the path leading to adjudication on Issue (g) has been a lengthy one.  

There is no need to rehash the facts leading up to the HDO here.  Suffice it to say that the record 

shows that, time and again, Maritime has neglected to adhere to the relevant rules governing its 

licenses and the related process.  This proceeding provides an opportunity to discover the truth 

and if necessary, sanction improper conduct. To do so, the Commission’s AMTS Rules must 

continue to strictly govern this proceeding.  

Despite the guidance provided by the Commission’s Rules, the parties have struggled 

with agreeing on the definition of critical terms.  Indeed, as the Judge acutely noted, “the 

Enforcement Bureau and Maritime Communications are at a virtual stand-off in discovery with 

regard to accounting for Maritime’s site-based stations that are (a) operating; (b) not operating; 

(c) not known to be operating; (d) not operating temporarily; (e) not operating permanently; (f) 
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deleted. It is because of this stand-off that on August 7, 2012, Judge Sippel ordered (“Order”) 

that: 

Maritime Communications, in conjunction with other parties, SHALL PREPARE a 
 GLOSSARY of terms pertaining to in (sic) the AMTS (Automated Marine 
 Telecommunications System), industry the CMRS (Commercial Mobile Radio Service), 
 industry and the WRS (Wireless Radio Services) that are necessary, helpful or useful in 
 understanding issues being litigated in this case…  

 
While SkyTel-O applauds the Judge’s proactive attempt to streamline this process, the 

adoption of a Glossary presents an unwary trap that could severely taint these proceedings to the 

extent new definitive terms are adopted—terms that could well be inconsistent with the AMTS 

rules that govern Maritime’s licenses.  For these reasons, SkyTel-O objects to the adoption of 

any term that is not soundly based on the applicable rule governing AMTS. 

II. ARGUMENT 

A. The Relevant Commission Rules Must Dictate How Terms are Defined 

There can be no dispute that this proceeding must be guided by the definitions found in 

the Commission’s own rules.  Indeed, it would be error to allow a party to establish new 

definitions that control and govern the proceedings. If Maritime, or any party for that matter, 

seeks to propose a new definition that is not expressly based on the Commission’s Rules and 

orders, that party must file for a rulemaking to establish the definition.  See, e.g., New York 

University, 10 FCC 2d 53, 55 (Rev. Bd. 1967), review denied FCC 68-609, released June 12, 

1968 (an applicant in a contested case proposed a new definition of an FM station and was told 

to file for rulemaking).6

                                            
6 Maritime cannot now create new definitions that are critical to Issue (g). Maritime, and its 
predecessors, have had decades to obtain rule changes and clarifications, and in fact did that. All 
parties are bound to the existing rules (or that existed at the pertinent time).  Any other approach 
is simply unfair and inconsistent with federal law.  
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B. Accepting New Terms that are Non-Existent in the Rules Is An Ultra Vires 
Rulemaking 

 
The Judge appointed to oversee this adjudication has no authority to create new rules or 

act in contravention to existing FCC rules. See 47 C.F.R. § 0.341 (Authority of Administrative 

Law Judge). While the FCC has authority to delegate certain responsibilities, those 

responsibilities cannot be exercised in contravention of FCC rules, policies and orders.7  

Likewise, the Judge cannot himself initiate a rulemaking or create substantive rules.8

C. If Any Definition is Unclear or Ambiguous from the Rules the Matter Would 
Need to Be Referred to the Wireless Bureau  

  Thus, 

adopting and relying on a Glossary that contains critical terms to the adjudication of Issue (g) is 

likely to constitute an ultra vires action.  The simple and correct course is for the Judge to use 

only the applicable terms contained in the AMTS rules. 

As explained in the Order, the apparent need for the Glossary stems from the inability of 

Maritime and the Enforcement Bureau to agree on the meaning of certain terms critical to Issue 

(g).9

                                            
7 As an entity with delegated authority, the Judge must abide by the rules of the governing 
agency, the FCC. 

  While in theory the notion of having adversaries agree to or stipulate to critical terms is 

laudable, the reality is that unless the terms are defined with strict adherence to established rules 

and orders, there is the real potential that the accepted Glossary will be invalid as inconsistent 

with, or beyond the scope of the existing AMTS rules.  At a bare minimum, a Glossary that is 

8 A delegation of authority from the full Commission to an official or group thereof must be 
within the clear scope of the rule delegating specific tasks and responsibilities to the delegate.  
800 MHz Specialized Mobile Radio Service, Second Memorandum Opinion & Order on 
Reconsideration, 14 FCC Rcd. 21068, ¶ 5 (1999).  While the Commission can delegate authority 
to subordinate entities, the Commission must retain ultimate authority and responsibility for FCC 
rules and their enforcement.  Southwest Pennsylvania Cable TV, Inc. v. FCC, 514 F2d 1343 
(D.C. Cir. 1975).  The Commission has recognized that it must have the ultimate review of any 
matters delegated that are within the FCC’s authority.  United Utilities, Inc., Memorandum 
Opinion & Order, 59 Rad. Reg. 2d (P&F) 1161, ¶ 6 (1986).   
9 See Order.  
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broader than the applicable AMTS rules would need a referral to the Wireless Bureau—

something that could further delay this proceeding.  On the other hand, SkyTel-O’s position that 

only existing definitions contained in the AMTS rules would most likely avoid any need for 

referral to the Wireless Bureau.  

D.  The Relevant Rules and Orders Must Govern this Proceeding. 

 For the reasons set forth above, it would be wholly improper to adopt terms not based on 

the relevant Rules and Orders.  SkyTel-O submits that only a handful of the Commission’s Rules 

deal with Issue (g).  For ease of reference, the rules material to Issue (g) are attached hereto as 

Exhibit 1. 

CONCLUSION 

For the foregoing reasons, SkyTel-O respectfully requests the Judge take the above-

comments into consideration, as well as the attached substantive comments on the Glossary, and 

not use any terms or definitions not contained in the AMTS rules to decide Issue (g).  

 
Respectfully submitted, 
 

 
 

        Robert H. Jackson, Esq. 
        D.C. Bar No. 388397 
        rhj@commlawgroup.com 
        Of Counsel 
        Marashlian & Donahue, LLC 
        The CommLaw Group 
        1420 Spring Hill Road  
        Suite 401 
        McLean, VA 22102 
        703-714-1330  

703-714-1330 (facsimile) 
DATED:  October 2, 2012 
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CERTIFICATE OF SERVICE 
 

I, Edward Lee, hereby certify that on this 2nd day of October, 2012, a true copy of the 
Opposition to Maritime’s Draft Glossary was served upon the following in the delivery manner 
identified: 

 
 
Via email and First Class Mail 
The Honorable Richard L. Sippel  
Chief Administrative Law Judge  
Federal Communications Commission  
445 12th

 
Street, S.W.   

Washington, DC 20554 

 
Richard.sippel@fcc.gov 

Robert J. Keller  
Law Offices of Robert J. Keller, P.C.  
P.O. Box 33428  
Washington, DC 20033  
 

Robert J. Miller, Esq.  
Gardere Wynne Sewell LLP 
1601 Elm Street  
Suite 3000  
Dallas, TX 75201  
 

Robert M. Gurss, Esq. 
Paul J. Feldman, Esq. 
Harry F. Cole, Esq.  
Christine Goepp, Esq.  
Fletcher, Heald & Hildreth, P.L.C.  
1300 N Street, 11th Floor  
Arlington, VA 22209  
 

Kurt E. Desoto, Esq.  
Wiley Rein LLP  
1776 K Street, N.W.  
Washington, DC 20006  
 

Dennis C. Brown  
8124 Cooke Court  
Suite 201 Manassas, VA 20109  
 

Pamela A. Kane 
Deputy Chief Investigations and  
Hearing Division Enforcement Bureau  
Federal Communications Commission 
445 12th

 
Street, S.W. 

Room 4-C330  
Washington, DC 20554  
 

Jack Richards, Esq. 
Wesley K. Wright, Esq.  
Keller and Heckman LLP  
1001 G Street, N.W.  
Suite 500 West  
Washington, DC 20001  
 

Albert J. Catalano, Esq. 
Matthew J. Plache, Esq. 
Catalano & Plache, PLLC  
3221 M Street, N.W.  
Washington, DC 20007  
 

Charles A. Zdebski, Esq. 
Eric J. Schwalb, Esq. 

Jeffrey L. Sheldon, Esq.  
Fish & Richardson, P.C.  

mailto:Richard.sippel@fcc.gov�
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Eckert Seamans Cherin & Mellott, LLC  
1717 Pennsylvania Avenue, N.W.  
Washington, DC 20006  
 

1425 K Street, N.W.  
11

th 
Floor  

Washington, DC 20005  
 

Edwin Kemp  
PTC-200, LLC  
1400 Douglas Street 
Stop 640  
Omaha, NE 68179  
 

Patricia A. Paoletta, Esq,  
Wiltshire & Grannis LLP  
1200 18th Street, N.W. 
Suite 1200 
Washington, D.C. 20036 
 

Sandra DePriest 
Maritime Communications/Land Mobile LLC 
218 North Lee Street 
Suite 318 
Alexandria, VA 22314 

 

 
 
 
 
 
 
 
 
 
 
              
        Edward Lee 
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